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I INTRODUCTION

As the Master Builders Association of King and Snohomish
County acknowledge, this case presents “important interests . . . that need
to be balanced.” Master Builders Association of King and Snohomish
County’s Amicus Curiae Memorandum (“MBA Brief”) at 3. MBA notes,
“at some fixed point in time” developers need to know what regulations
will apply to their projects. Id. On the other hand, the public policy of the
state of Washington is to maintain the highest possible standards to ensure
the purity of all waters of the state. RCW 90.48.010. No one disputes that
the stormwater requirements at issue in this case are necessary to reduce
municipal stormwater pollution to the maximum extent practicable and
protect Washington’s waters from the adverse impacts of poorly managed
municipal stormwater. Nor does anyone dispute that the challenged
timing requirement for implementation of these necessary stormwater
pollution controls inform developers what regulations will apply to their
development projects at a fixed point in time. The challenged timing
requirement informs developers that submitted development applications
prior to June 30, 2015, that they will need to comply with updated
stormwater pollution controls if they have not stared construction prior to
June 30, 2020. The challenged requirement not only sets a fixed point in

time at which updated stormwater pollution controls will apply, but also



gives developers that submitted applications prior to June 30, 2015, at
least five years notice of the fixed point in time when the updated
pollution controls will apply.

The Court of Appeals majority improperly balanced the interests at
issue in this case and expanded Washington’s vested rights statutes to
prevent the state of Washington from requiring developers who do not
timely start construction from complying with stormwater pollution
controls necessary to reduce municipal stormwater to the maximum extent
practicable and protect Washington’s waters from the adverse impacts of
poorly managed municipal stormwater, Accordingly, Ecology
respectfully requests that this Court accept review of the “important
interests” raised by this case, and reverse the Court of Appeals majority.

IL ARGUMENT

Snohomish County, King County, and the Building Indﬁstry
Association of Clark County successfully moved the Court of Appeals for
discretionary review under RCW 34.05.518(3) by arguing that this case
“involves fundamental issues of state-wide or regional significance
supporting this Court’s acceptance of direct review.” Petitioners Joint
Motion for Discretionary Review at 14. In particular, Petitioners
successfully argued that the geographic scope of the Municipal

Stormwater Permit condition at issue, the scope of activities impacted by



the condition, and the importance of stormWater regulation presented
fundamental and urgent state-wide or regional issues. Id. at 14-15.
MBA’s Brief confirms that these issues continue to be present and this
case continues to involve “an issue of substantial public interest that
should be determined by the Supreme Court.” RAP 13.4(b)(4).

As MBA notes in its Motion to File Amicus Curiae Memorandum
(Motion), the Puget Sound region is expected to receive over one million
new residents by the year 2040, creating a strong demand for new housing.
MBA Motion at 1-2. The ability to accommodate over one million new
residents while still maintaining “the highest possible standards to insure
the purity of all waters of the state,” RCW 90.48.010, is an issue of
substantial public interest that should be decided by this Court.

MBA argues that the application of vested rights “is vitally
important to MBA members and other land owners in the State of
Washington.” MBA Brief at 4. Ecology agrees that the proper application
of Washington’s vested rights statutes is vitally important not only to
MBA members and other land owners, but to all citizens of the state of
Washington who are interested in maintaining the highest possible
standards to ensure the purity of all waters of the state of Washington.

MBA greatly exaggerates the practical impact the updated

stormwater pollution controls will have on developers, and paints a picture



of new regulations suddenly impacting an ongoing construction site.
MBA Brief at 5-6. This argument ignores thé language of the Municipal
Stormwater Permit. Contrary to MBA’s assertions, the Municipal
Stormwater Permit provides a fixed point in time by which the updated
stormwater pollution controls must be implemented. For developers that
submitted applications prior to June 30, 2015, that fixed point in time is
June 30, 2020, if the developer has not started construction by that date.
AR at 4998 (2013 Permit, Condition S5.C.5.a.iii). This fixed point in time
is sufficiently far into the future, and applies only if a developer has not
started construction by June 30, 2020. The challenged Permit condition
gives significant advance notice of the fixed point in time at which
updated pollution controls will apply to projects that have not begun
construction by June 30, 2020.

The Court of Appeals majority failed to properly balance the
public’s interest in the purity of all waters of the state with developers’
interest to have a “fixed point in time” at which updated stormwater
pollution controls must be implemented, despite the fact that the
Municipal Stormwater Permit establishes a “fixed point in time” at which
the updated stormwater pollution controls must be implemented.
Restoring that balance is an issue of substantial public interest and this

Court should accept review and conclude that stormwater pollution




controls the state of Washington directs local governments to implement
under state and federal water pollution laws are ‘not development
regulations that are subject to Washington’s vesting statutes.
III. CONCLUSION

As MBA itself acknowledges, the issue in this case is an issue of
substantial public interest that should be determined by this Court.
Accordingly, this Court should accept review and reverse the Court of
Appeals majority decision to expand Washington’s vesting statutes to
stormwater pollution controls the state of Washington directs local
governments to implement.
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